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Contacts

Availability in other formats

This publication can be made available in alternative formats. The report is available in PDF
format at www.rpat.wa.gov.au.

People who have a hearing or speech impairment may call the National Relay Service on
133 677 and quote telephone number (08) 6551 4888.
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Statement of Compliance

Hon. Paul Papalia CSC, MLA
Minister for Housing; Racing and Gaming

In accordance with section 61 of the Financial Management Act 2006, | submit, for your
information and presentation to Parliament, the Annual Report of the Racing Penalties
Appeal Tribunal of Western Australia for the financial year ended 30 June 2017.

The Annual Report has been prepared in accordance with the provisions of the Financial
Management Act 2006.

O A

Dan Mossenson
Chairperson

1 September 2017



Overview of Tribunal

Executive Summary

It is with pleasure that | present the Annual Report of the Racing Penalties Appeal Tribunal
for the year ended 30 June 2017.

The report details the significant issues that the Tribunal faced in determining appeals
throughout the reporting period, and is designed to satisfy the Tribunal’s statutory reporting
requirements.

During the financial year, two appeals were carried over from the previous reporting period,
and nine new appeals were lodged with the Tribunal. Of these, seven were determined and
four were carried over into the next financial year.

All appeal determinations can be viewed at www.rpat.wa.gov.au

| acknowledge and thank the members of the Tribunal for their contributions during the year.

| also thank the Department of Racing, Gaming and Liquor for its ongoing provision of
executive services, and the Supreme Court of Western Australia for permitting the Tribunal to
use its facilities. It would not be possible for the Tribunal to conduct its activities in an
effective, efficient manner without this invaluable support.

O A

Dan Mossenson
Chairperson


http://www.rpat.wa.gov.au/

Operational Structure

Enabling Legislation

The Racing Penalties Appeal Tribunal is established under the Racing Penalties
(Appeals) Act 1990. The Tribunal was established to confer jurisdiction in respect to
appeals against penalties imposed in disciplinary proceedings arising from, or in relation
to, the conduct of thoroughbred racing, harness racing and greyhound racing, and for
related purposes.

Purpose of the Tribunal

The aim of the Racing Penalties (Appeals) Act 1990 is to create and maintain industry
confidence in the enforcement of the various racing rules by providing an impartial
judicial forum for the hearing of appeals.

Executive support for the Tribunal is provided by the Department of Racing, Gaming and
Liquor. The Department recoups the cost of providing these services from the Tribunal.
The Tribunal is funded from the profits of Racing and Wagering Western Australia
(RWWA).

Responsible Minister

As at 30 June 2017, the Minister responsible for the Racing and Gaming Portfolio was
the Honourable Paul Papalia CSC, MLA, Minister for Racing and Gaming.

Appeals Which may be Heard by the Tribunal

A person who is aggrieved by a determination of RWWA, a steward or a committee of a
racing club may appeal to the Tribunal within 14 days of the determination date. The
Tribunal can hear the following matters:

= The imposition of any suspension or disqualification, whether of a runner or of a person;
= The imposition of a fine; or
= The giving of a notice of the kind commonly referred to as a “warning-off”.

Additionally, the Tribunal may grant leave to appeal in relation to a limited range of other
matters.



Appeals which are outside the Jurisdiction of the Tribunal

The jurisdiction of the Tribunal does not extend to a determination of a steward, a racing
club, or a committee in matters regarding:

= Any protest or objection against a placed runner arising out of any incident occurring
during the running of a race;

= The eligibility of a runner to take part in, or the conditions under which a runner takes part
in, any race; or

= Any question or dispute as to a bet.

These matters are dealt with by RWWA.

Determination of Appeals

The Tribunal is required to hear and determine an appeal based on the evidence of the
original hearing, but may allow new evidence to be given or experts to be called to assist
in its deliberations.

When determining an appeal, the Tribunal may make the following orders:
= Refund or repayment of any stakes paid in respect of a race to which the appeal relates;

= Refer the matter to RWWA, the stewards or the committee of the appropriate racing club
for rehearing;

= Confirm, vary, or set aside the determination or finding appealed against or any order or
penalty imposed to which it relates;

= Recommend or require that RWWA, the stewards or the committee of the appropriate
racing club, take further action in relation to any person; and

= Such other orders as the member presiding may think proper.
Decisions of the Tribunal are final and binding.

Administered Legislation

The Tribunal is responsible for administering the Racing Penalties (Appeals) Act 1990.



Other Key Legislation Impacting on the Tribunal’s Activities

The Tribunal complied with the following relevant written laws in the performance of its
functions:

= Auditor General Act 2006;

= Corruption and Crime Commission Act 2003;
= Disability Services Act 1993;

= Electoral Act 1907;

= Equal Opportunity Act 1984;

= Electronic Transactions Act 2003;

= Financial Management Act 2006;

= Freedom of Information Act 1992;

= Industrial Relations Act 1979;

= Public Interest Disclosure Act 2003;

= Public Sector Management Act 1994;
= Salaries and Allowances Act 1975;

= State Records Act 2000; and

= State Supply Commission Act 1991.



Administrative Structure

Sections 5 and 6 of the Racing Penalties (Appeals) Act 1990 provide that the Tribunal
shall consist of a Chairperson and a panel of members, each appointed by the Minister.
The Schedule to the Act specifies terms of appointment shall not exceed three years,
with eligibility for reappointment. The Tribunal, constituted by the Chairperson (or the
Acting Chairperson or member presiding), and two members sitting together hear
appeals. An appeal may be heard by the Chairperson, Acting Chairperson or member
presiding sitting alone where the Regulations so provide.

Mr Dan Mossenson - Inaugural Chairperson

Mr Dan Mossenson was admitted to practise law in 1970 and specialises in liquor
licensing, hospitality and tourism law. Mr Mossenson became a partner of Lavan and
Walsh in 1973, subsequently a founding partner of Phillips Fox and Lavan Legal, and
currently is the emeritus partner of Lavan.

Mr Mossenson chaired both the WA State Government Gaming Inquiry in 1984 and the
Land Valuation Tribunal of Western Australia from 1985 to 1997, was founding Vice-
Chairman of the National Association for Gambling Studies, board member of the
Australian Institute of Gambling Studies, the Indian Ocean Tourism Organisation and the
Tourism Council Western Australia Limited and its predecessor body for 14 years. Mr
Mossenson is a Past President of the Perth Hebrew Congregation Inc and past vice-
president of Carmel School Inc. Mr Mossenson is currently a board member of

Yirra Yaakin Aboriginal Corporation and founder and inaugural secretary of the Small Bar
Association of W.A. Inc.

Mr Patrick Hogan - Inaugural Member

Mr Patrick Hogan is a barrister admitted to the Supreme Court of Western Australia and
the High Court of Australia in June 1982. Mr Hogan worked as a barrister and solicitor
with the Legal Aid Commission of Western Australia, practising in civil and criminal law,
then in private practice as a barrister with Howard Chambers. Mr Hogan was appointed
as a part-time Magistrate of the Children’s Court of Western Australia in September 1999
and President of the Gender Reassignment Board of Western Australia in 2007.

Mr John Prior - Member

Mr John Prior is a barrister practising with Francis Burt Chambers Perth, specialising in
criminal and civil litigation in the areas of sports law and liquor licensing.

Mr Prior has served on many committees including President of the Criminal Lawyers’
Association of Western Australia, Convenor of the Law Society of Western Australia
Criminal Law Committee, Magistrates’ Courts Liaison Committee, Ministry of Justice
Advisory Council, Reduction of Delay in Criminal Jurisdiction of the District Court,
Unrepresented Litigants Scheme Committee Supreme Court and chaired the Ministerial
Taskforce on Drug Law Reform. Mr Prior is also a Commissioner of the Legal Aid
Commission of Western Australia.



Mr Robert Nash - Member

Mr Robert Nash is a barrister admitted as a Practitioner of the Supreme Court of WA and the
High Court of Australia, and also is a General Public Notary.

Mr Nash has during the course of his career served in a non-executive capacity on several
councils, committees, and charitable and non-charitable boards, including Chairman and
Director of Bauxite Resources Ltd, Director of North West Property Holdings Pty Ltd, Director
of The Mandalay Projects Limited, Chairman of the WA Soccer Disciplinary Tribunal, Council
Member of the Law Society of WA, Convenor Education Committee of Law Society, Counsel
Assisting the Royal Commission into the City of Wanneroo, Member of the Professional
Conduct Committee and Ethics Committee of the Law Society, Head of the WA Legal Panel
of the Royal Australian Navy, resident tutor in law at St George’s College, Council Member of
WA Bar Association Council, and Director WA Bar Chambers Ltd.

Mr Andrew Monisse - Member

Mr Andrew Monisse was admitted as a barrister and solicitor of the Supreme Court of
Western Australia in December 1990 after completing articles at Mallesons Stephen
Jaques. His employment experience has included working as a solicitor assisting
counsel at the WA Inc Royal Commission in 1991 and as a prosecutor for the
Commonwealth Director of Public Prosecutions in the Perth office from 1992 to 1998.
Since July 2000 Mr Monisse has worked as a barrister, and since October 2000 has
been a member of the WA Bar Association. He practises predominantly in criminal law at
Quarry Chambers. Mr Monisse is also a member of the Perth Legal Panel of the RAAF
Specialist Reserve with the rank of Squadron Leader.

Ms Karen Farley SC - Member

Ms Karen Farley is a senior appeal consultant at Legal Aid WA and has served on several
boards and committees including Criminal Lawyers Association, Childcare Services Board
and Boards of Visitors to Heathcote and Alma St Centre. In December 2013, Ms Farley was
appointed Senior Counsel in and for the State of Western Australia. She is also a member of
the Criminal Law Committee of the Law Society and Legal Practice Board as well as being a
Councillor of Peppermint Grove Shire.

Mr William Chesnutt - Member

Mr William Chesnutt is a barrister engaged in conducting general litigation matters with
exposure to a wide variety of commercial and criminal matters. Mr Chesnutt has tutored
in company law and legal framework of business subjects.



Performance Management Framework

Agency Level Government Desired Outcome

Broad Government goals are supported by the Tribunal via specific outcomes. The
Tribunal delivers services to achieve these outcomes. The following table illustrates the
relationship between the Tribunal’s services and desired outcomes, and the Government
goal the Tribunal contributes to.

Desired Outcome of the Services Delivered by the
Government Goal : )
Tribunal Tribunal

Greater focus on achieving To provide an appeal :
. : . . . Processing appeals and
results in key service tribunal in relation to L .
: o applications in
delivery areas for the determinations made by :
. . accordance with
benefit of all Western racing industry stewards .
. ) i statutory obligations.
Australians. and controlling authorities.

Changes to Outcome Based Management Framework

The Tribunal’'s Outcome Based Management Framework did not change during 2016-17.

Shared Responsibilities with Other Agencies

The Tribunal did not share any responsibilities with other agencies in 2016-17.



Report on Operations

Actual Results versus Budget Targets

, : Target Actual Variation
Financial Targets

Total cost of services (expense limit)
(sourced from Statement of Comprehensive Income) 255,975 eShoed (21,638)

Net cost of services

(sourced from Statement of Comprehensive Income) 6,603 (10,646) (17,249)

Total equity

(sourced from Statement of Financial Position) 425,953 456,699 30,746

Net increase (decrease) in cash held

(sourced from Statement of Cash Flows) (6,603) 17,105 23,708

Approved salary expense level* 0 0 0

* Executive support for the Tribunal is provided by the Department of Racing, Gaming and Liquor.

The table below provides a summary of key performance indicators for 2016-17.
A detailed explanation is provided later in the report.

Summary of Key Performance Indicators

Total number of stay applications received
Number of stay applications determined as per KPI 6 3 (3)

Average cost of processing an appeal $21,331 $26,037 $4,706



Performance Summary for 2016-17

During the year, two appeals were carried over from 2015-16 and nine new appeals were
lodged with the Tribunal. As at 30 June 2017, the Tribunal had determined seven appeals,
including two from the previous year, with four appeals being carried over to 2017-18. These
appeals, together with appeals from the previous year, are summarised by racing code:

] Appeals carried Appeals Appeals Appeals carried
Racing Code over to 2016-17 Lodged Determined over to 2017-18
0 0 0

Thoroughbred 0

Harness 2 5 5 2
Greyhound 0 4 2 2
TOTAL 2 9 7 4

The results of the determinations in respect of the racing codes for the year 2016-17 are
summarised below.

Results Thoroughbred Harness Greyhound
Allowed in Full 0 1 0
éggl\:\clgg) in Part (Penalty 0 1 0
Referred Back to Stewards 0 0 0
(RWWA)

Dismissed 0 2 2
Withdrawn 0 0 0
Leave to Appeal Refused 0 1 0
Total 0 5 2



Appeals Carried Over to 2017-18 Thoroughbred Greyhound

Reserved Decision
Reserved Decision on penalty only
Reasons to be published

Yet to be heard

o O O O O
N O O O
N O O O

Total

Stays of Proceedings

In 2016-17, there were three applications for stays of proceedings. The Chairperson
made the determinations as follows:

Stays of Proceedings 2016-17

Results Thoroughbred Harness Greyhound
Stays Granted 0 0 0
Stays Refused 0 2 1
Withdrawn 0 0 0
Total 0 2 1



The following table provides a summary of the number, nature and outcome of matters before the Tribunal during 2016-17. Full
determinations are available on the Tribunal's website at www.rpat.wa.gov.au

Applications Lodged, Heard and Determined in 2016-17

Case . Determination
Name Nature of Appeal Hearing Date Outcome
No. Date
Appeal against disqualification for two terms of
: 3 years and 4 years and a fine of $500 for 8 December 2016; _
791 S ACTI breaches of Australian Harness Rules of 9 February 2017 ) it 20ty APEEE U EEE

Racing, Rules 44(1), 208, 243

Terry and Susan
Dymock, Karen Appeal against determination by Committee of
793 Howlett, Cheryl Albany Harness Racing Club to disqualify the 4 November 2016 14 November 2016
Northcott and appellants as members of the Club
Robert Wolfden

Leave to Appeal
refused

Appeal against disqualification for 3 months for
794 Brian Jacobson breach of Rule 86(0) of the Rules of 5 January 2017 5 January 2017 Appeal refused
Greyhound Racing

Appeal against suspension of 28 days for
796 Christopher Halse breach of Rule 69 of the Rules of Greyhound 2 February 2017 2 February 2017 Appeal refused
Racing

Appeal against suspension of 31 days for
799 Aiden Decampo  breach of Harness Rules of Racing 18 April 2017 19 April 2017 Appeal upheld
163(1)(a)(iii)


http://www.rpat.wa.gov.au/

Examples of Appeals before the Tribunal

The Tribunal heard a number of appeals throughout the course of the reporting period. Below
are some typical examples of the types of matters which come before the Tribunal.

ROSS CHARLES MILLER

Mr Ross Miller, the holder of both harness and thoroughbred trainers’ licences, was charged
under rule 190(1) and (2) of the Racing and Wagering Western Australia Rules of Harness
Racing, for failing to present a horse free of prohibited substances. Mr Miller pleaded not
guilty to the charge, and on the 13 April 2016 the Stewards imposed a disqualification penalty
of 12 months. Mr Miller was also charged with failing to maintain a log book to which he
pleaded guilty and received a $300 fine.

The presentation charge in question concerned race day urine samples taken from horse
DREAM TO BELIEVE, which were found to contain a level of cobalt at a concentration in
excess of the prescribed threshold specified in RWWA Harness Racing Rule 188(f)(2)(k).
Mr Miller was the trainer of the horse. The threshold level specified in the rules is 200
micrograms per litre (ug/L) in urine and the concentration detected in the sample taken from
DREAM TO BELIEVE was 270 ug/L.

The Stewards in their reasons refused to accept Mr Millers explanations for the elevated
reading, and agreed with the evidence presented by veterinarian Dr Medd that the substance
was potentially performance enhancing. They pointed out that Cobalt is a permanently
banned substance, even out of competition. This, combined with the fact that it was detected
on race day, placed this offence at a higher level compared to other prohibited substance
offences.

By reference to penalties imposed in other Australian jurisdictions, the Stewards determined
the appropriate penalty starting point for presentation of a horse with cobalt was a 2-year
disqualification. After adjustment for all mitigating circumstances in this case, the Stewards
determined a 12-month disqualification would be appropriate.

On appeal to the Racing Penalties Appeals Tribunal, Mr Miller argued that the disqualification
penalty was too severe for the following reasons:

= he had never been convicted of an offence in racing during his 44 year involvement in the
industry;

= the concentration of cobalt detected was at the lowest end of readings for positive swabs;
= only vitamins, not cobalt, had been administered to DREAM TO BELIEVE;

= the Stewards had wrongly refused to allow him to carry out additional tests to prove his
innocence;

= he gained nothing from the race, and

= he was merely a hobby trainer, with only one or two horses under his care.



This appeal was the first time that a case involving the detection of cobalt had come before
the Tribunal. It was submitted by the Stewards that across Australia a “no nonsense”
approach had been universally adopted for cases involving cobalt and tough punitive
measures have been imposed across all jurisdictions. The Stewards went on to cite multiple
cases from various States. The Tribunal agreed with the stewards, agreeing that a period of
12 months disqualification was open to the Stewards on the evidence before them, and that it
was not excessive in light of the circumstances of the applicant.

MICHAEL YOUNG

Mr Young was charged with three offences under rules 44(1), 208 and 243 of the Racing and
Wagering Western Australia Rules of Harness Racing following a nine-month investigation
conducted by the RWWA Stewards of Harness Racing. The details of each offence were as
follows:

1. Changing race tactics without advising the Stewards, in breach of Rule 44, the allegation
being that horse BABY HOUSEMAN NZ (driven by Mr Young) led in its previous starts
and gave up the lead in the early stages of the race in question;

2. Improperly divulging information in breach of Rule 208, which related to having privately
provided part owner of BABY HOUSEMAN NZ, Mr Edwards, information that BABY
HOUSEMAN NZ “... would most likely hand up and take a sit on TELEGRAPH LOVE ...
for the purpose of giving Mr Edwards a better advantage in the race on TELEGRAPH
LOVE a horse tipped to him by you”, and

3. Behaviour detrimental to the industry in breach of Rule 243, being particularised with
allegations that:

3.1 The decision to intentionally hand up the lead whilst driving the favourite was
calculated to advantage the chances of another horse, namely TELEGRAPH LOVE,
of winning the race;

3.2 Mr Young did not drive his horse out until roughly the 100 meter mark; and

3.3 The conduct was done to aid Mr Edwards who had heavily supported TELEGRAPH
LOVE.

A further charge was later added alleging Mr Young had failed to comply with the terms of his
suspension. Mr Young pleaded not guilty to all charges. The Stewards found Mr Young guilty
of all charges, and imposed the following penalties:

1. For changing tactics without notifying the Stewards - $500;
2. For having divulged information improperly — 3 years disqualification;
3. For behaviour detrimental to the industry — 4 years disqualification; and

4. For failing to comply with the suspension, 6 months disqualification.

The Stewards ordered the penalties to be served concurrently and to be backdated to the
date of Mr Young’s suspension.



The conduct giving rise to the charges was as follows. On Saturday 16 January 2016, the
appellant was the driver of BABY HOUSEMAN NZ at Albany Racecourse. Horse
TELEGRAPH LOVE was also running in the race, and placed first, with BABY HOUSEMAN
NZ placing second. In the days before the race, Mr Edwards, a professional gambler and part
owner of BABY HOUSEMAN NZ, had spoken to the appellant, who told Mr Edwards that he
would most likely “hand up and take a sit on TELEGRAPH LOVE” therefore giving Mr
Edwards a betting advantage. Mr Young did not advise the Stewards of a change in tactics
for BABY HOUSEMAN NZ.

Mr Young lodged a notice of appeal against the first three convictions as well as an appeal
against penalty, along with an application for a stay of proceedings (which was subsequently
refused). Mr Young’s grounds for appeal were as follows:

1. The Stewards erred in finding that the horse BABY HOUSEMAN NZ had an established
“racing pattern” within the means (sic) of the rules;

2. The Stewards erred in finding that the Appellant had adopted tactics contrary to the
horse’s usual “racing pattern”;

3. The Stewards erred in finding that there was an obligation on the Appellant to advise the
Stewards as to the intended manner of driving the horse on the night in question;

4. The Stewards erred in finding that any information conveyed by the Appellant to the
owner Chris Edwards in relation to the horse’s prospects in the race in question was
conveyed improperly;

5. The Stewards erred in their construction of rule 208 by conflating and confusing the
concepts of information and opinion;

6. The Stewards erred in finding that the Appellant on the night in question engaged in
behaviour detrimental to the industry for the purposes of rule 243;

7. The Stewards erred in finding as a fact that:

7.1 The appellant knew or should have known that Edwards had or was likely to wager
heavily on TELEGRAPH LOVE;

7.2 that the appellant drove the horse so as to facilitate Edwards wagering on
TELEGRAPH LOVE; and

8. The Penalty imposed by the Stewards was manifestly excessive having regards to all the
circumstances of the case.

Charge 1

At the hearing of this matter counsel for the appellant submitted that the Stewards had erred
in finding that BABY HOUSEMAN NZ had an established racing pattern. BABY HOUSEMAN
had only raced in Australia 2 times prior to the race in question, and it was submitted that
these two races couldn’t be considered to establish a “usual racing pattern”, and therefore Mr
Young was not obliged to advise the Stewards of a change in tactics. The majority of the
Tribunal (Mr D Mossenson dissenting) agreed and upheld the appeal against conviction
under Rule 44.



Charge 2

The appellant submitted that the Stewards had erred in their interpretation of rule 208 as the
statements made by Mr Young did not amount to “divulging information” under the Act. The
majority of the Tribunal (D Mossenson dissenting) agreed that Mr Young’s statements about
how he intended to ride in the race did not constitute “information” and that the appeal
against conviction under rule 208 should be upheld.

Charge 3
At the Inquiry, the Stewards found that the combination of

1. The appellant advising Mr Edwards:

1.1. Of his “most likely” race tactic (and not disclosing that tactic to the Stewards);
1.2.Not to bet on BABY HOUSEMAN NZ;
1.3.That TELEGRAPH LOVE was the main other contender in the race;

2. The actual driving behaviour of the Appellant during the race in question; and

3. The fact that Mr Edwards bet heavily on TELEGRAPH LOVE, the eventual winner
consequent upon his discussions with the Appellant,

satisfied them that the behaviour of the Appellant was such as to cause prejudice or
detriment to the industry. The Tribunal unanimously agreed, and in their reasons stated that:

“... any perception that a race was not run on its merits and that a horse was
driven so as not to give it the best chance of winning, in circumstances where its
connections have heavily backed the eventual winner, is detrimental to the
industry where the betting public and racegoers are entitled to believe that races
will be run appropriately and without manipulation.”

Penalty

By a majority decision (Mr D Mossenson dissenting) the Tribunal upheld the appeal against
penalty, amending the penalty for charge 3 from 4 years disqualification to 3 years
disqualification. In their reasons the Tribunal accepted the submission of the Appellant that
the disqualification would greatly impact his personal circumstances. This consideration,
combined with the fact that there was no evidence presented to suggest the appellant
personally profited from his actions, led the Tribunal to the conclusion that a reduction to the
term of the penalty was appropriate in this instance.




BRIAN JACOBSEN

On the 20" August 2016 during public trials at Greyhounds WA, Northam, the appellant Mr
Brian Jacobsen was seen using excessive force against greyhound CHANNING, by yanking
CHANNING back towards the outside fence of the track, and then dragging CHANNING over
the outside fence. Mr Jacobsen was subsequently charged under Rule 86(0) with conduct
which in the opinion of the Stewards was improper, and a three-month disqualification was
imposed.

The Stewards in their reasons emphasised he seriousness of the offence, especially at a
time where the entire industry was facing unprecedented scrutiny of the welfare and
wellbeing of greyhounds. In coming to their decision they highlighted the lack of remorse
shown by Mr Jacobsen, the fact that the act was committed in full view of patrons, and the
importance of communicating a clear message to the public that actions such as these will
not be tolerated in the greyhound industry.

On appeal, the Appellant argued:

1. thatthere was an apprehension of bias by one of the panel members (Mr Mark Kemp),
as Mr Kemp had previously been a complainant and witness in an inquiry in which
allegations were made against the Appellant;

2. there was a reasonable apprehension of bias in that a member of the inquiry panel, Mr
Carlos Martins, had at some stage prior to the inquiry, personally received a complaint
about this matter from the RSPCA and was thereby a witness;

3. the appellant was denied procedural fairness in that the nature of the original complaint
made to the Stewards, and the identity of the person who made the complaint was never
disclosed to the appellant;

4. the appellant was denied procedural fairness in that at some stage prior to the enquiry, a
member of the inquiry panel, Mr Carlos Martins, was the recipient of a complaint about
this matter from the RSPCA, the details of which were never disclosed to the Appellant,

5. the inquiry panel erred in concluding that the appellant had contravened Rule 86(0) of the
Rules of Greyhound Racing;

6. alternatively, the penalty imposed was too excessive.

The Tribunal was not persuaded by the arguments of the Appellant, and the Chairperson in
his reasons commented that the outcome sought by the appellant would have the potential to
lead to a situation where the Stewards would in a practical sense, be prevented from
performing their duties. The Chairperson was satisfied that the receipt and non-disclosure of
a complaint did not influence the outcome of the inquiry, nor could it be used as a basis to
exonerate Mr Jacobsen’s misconduct.

The Tribunal was satisfied that the findings of the Stewards were open to them based on the
evidence presented, and that the penalty in question was not manifestly excessive.
Accordingly, the appeal was dismissed.




Significant Issues and Trends Impacting the Tribunal

Changes to Acts

There were no amendments to the Racing Penalties (Appeals) Act 1990 for the year
under review.

Likely Developments and Forecast Results of Operations

It is expected that the workload of the Racing Penalties Appeal Tribunal for 2016-17 will
remain steady. Indications are that the Tribunal is adequately resourced to efficiently
carry out its functions.



Disclosures and Legal Compliance

Financial Statements

This part of the annual report provides the means by which Parliament and other
interested parties can be informed, not only of what the Racing Penalties Appeal Tribunal
has achieved during the financial year, but also of the reasons behind those
achievements.

Certification of Financial Statements for the Year Ended 30 June 2017

The accompanying financial statements of the Racing Penalties Appeal Tribunal of
Western Australia have been prepared in compliance with the provisions of the Financial
Management Act 2006 from proper accounts and records to present fairly the financial
transactions for the financial year ending 30 June 2017 and the financial position as at
30 June 2017.

At the date of signing, we are not aware of any circumstances which would render the
particulars included in the financial statements misleading or inaccurate.

4
7 .
‘/ Qa" %‘A—-—-' J (7 :
Terry Ng Dan Mossenson Patrick Hogan
Chief Finance Officer Chairperson Member
Racing Penalties Racing Penalties
Appeal Tribunal Appeal Tribunal

31 August 2017 31 August 2017 31 August 2017




























































Key Performance Indicator Information

Key Performance Indicators (KPIs) are required by section 62 of the Financial
Management Act 2006 and are provided to assist interested parties such as Government,
Parliament and community groups in assessing an agency’s desired outcomes. KPIs
measure the efficiency and effectiveness of an agency.

Certification of Key Performance Indicators

We hereby certify that the key performance indicators are based on proper records, are
relevant and appropriate for assisting users to assess the performance of the Racing
Penalties Appeal Tribunal, and fairly represent the performance of the Racing Penalties
Appeal Tribunal for the financial year ended 30 June 2017.

O A

Dan Mossenson Patrick Hogan
Chairperson Member
Racing Penalties Appeal Tribunal Racing Penalties Appeal Tribunal

31 August 2017 1 September 2017



Detailed Information in Support of Key Performance Indicators

Desired Outcome: To provide an appeal tribunal in relation to determinations made by
racing industry stewards and controlling authorities.

Strategy: To ensure that a timely and effective appeal forum is provided at
minimum cost to the racing industry. *

Under the Racing Penalties (Appeals) Act 1990 (the Act), an appellant may apply for a
suspension of the operation of a penalty at the time of lodging the appeal (a stay). It is
essential to the racing codes, trainers, owners and the general public that these stay
applications are dealt with expeditiously. These determinations impact directly on the
eligibility of riders, drivers and runners to fulfil prior engagements.

The aim and the key performance indicator of the Racing Penalties Appeal Tribunal (the
Tribunal) has always been to endeavour to finalise applications for stays on the same
day as they are lodged. However, this was only potentially achievable when the appellant
(or the appellant’s counsel) and the stewards of the relevant code of racing were
contactable on that day to provide submissions and the material was available to be
forwarded in sufficient time to be dealt with that day by the Tribunal. In those cases
where an appeal with a stay application was lodged at the registry later in the day, there
was virtually no prospect of it being determined until at least the next working day.

In order to ensure that the key performance indicators better reflect the Tribunal process
and the efficiency that is applied against the process is both relevant and appropriate,
approval was received from Treasury in November 2016 for a minor change to the key
performance indicator of the Tribunal for financial year 2016-17. The key performance
indicator has been amended from the number of stay applications determined the same
day to the new key performance indicator to finalise applications for stays to no later than
one working day following receipt of final submissions being lodged by the parties to the
proceeding.

Due to this change, the below table does not include the previous year’s comparisons for
the key performance indicators for the Tribunal.

| _ 2016-17 2016-17

Total number of stay applications received 6 3
Number of stay applications determined within 6 3
one day of receipt of all submissions

Indicator 100%

1 The effectiveness indicator for this activity is derived by dividing the number of stay applications determined within one day of receipt of all submissions by the

total number of stay applications received, then multiplying by 100.



Service: To perform functions for the racing industry.

Service Description: To process appeals/ stay applications in accordance with
statutory obligations.

The Tribunal was established to maintain industry confidence in the enforcement of the
various racing rules by providing the industry with an impartial quasi judicial forum for the
hearing of appeals against a determination, or a finding comprised in or related to a
determination, of an appropriate controlling authority, of a racing club, or of any
committee or stewards.

The Tribunal is responsible for hearing and determining appeals and stay applications
against penalties imposed in disciplinary proceedings arising from, or in relation to, the
conduct of greyhound racing, horse racing and harness racing.

A person who is aggrieved by a RWWA decision, or a determination made by a
steward/stewards or a committee of a racing club, may make an appeal to the Tribunal
within 14 days of the decision being handed down.

The Registrar of the Tribunal must ensure that appeals and stay applications are
processed in accordance with the Racing Penalties (Appeals) Act 1990 and the Racing
Penalties (Appeals) Regulations 1991, whilst providing an effective and efficient service
to the racing industry at minimal cost.

The average cost for hearing appeals can change for each reporting year as a result of
increases or reductions in the number of matters heard before the Tribunal, combined
with annual increases to the total cost of providing services to the Tribunal to conduct its
operations.

The reason for the discrepancy between the estimated average cost of processing
appeals during the financial year 2016-17 versus the actual cost incurred in processing
the appeals is due to the lower number of appeals lodged during the year as well as
increased complexities of the matters heard by the Tribunal and the resultant increase in
member fees.

Key Effectiveness 2013-14 2014-15 2015-16 2016-17 2016-17
Indicator Actual Actual Actual Target Actual

Average cost of

processing an appeal? 231040 $21,567 $24,242 $21,331° $26,037*

2 The average processing cost for each financial year is derived by dividing the total cost of services to the Tribunal by the number of appeals heard.
3 This is based on 2016-2017 budgeted cost of services of $255,975 divided by a target of 12 appeals.
4 This is based on 2016-2017 actual cost of services of $ 234,337 divided by actual 9 appeals with 3 stay applications.















Governance Disclosures

Unauthorised Use of Credit Cards

There have been no identified instances of unauthorised use of corporate credit cards.

Other Legal and Government Policy Requirements

Advertising and Sponsorship

Section 175ZE of the Electoral Act 1907 requires public agencies to report details of
expenditure to organisations providing services in relation to advertising, market research,
polling, direct mail and media advertising. The Tribunal incurred $65.42 of ‘Government
Agencies’ expenditure in 2016-17.

Remuneration of Members

During the reporting period, the following remuneration figures applied to Tribunal members.

Tribunal Member All Earnings

William Chesnutt $2,890.00 $274.56
Andrew Monisse $599.00 $56.91

Dan Mossenson $16,723.85 $1,588.76
Patrick Hogan $5,474.00 $520.04
Robert Nash $2,606.00 $247.59
John Prior $1,093.00 $103.84
Karen Farley $3,856.00 $366.33
Total $33,241.85 $3,158.03

Other Government Policy Requirements

The Tribunal meets its requirements through arrangements with the Department of Racing,
Gaming and Liguor. The Department’s annual report contains information on how the
following requirements are met:

= Disability Access and Inclusion Plan Outcomes.

Compliance with Public Sector Standards and Ethical Codes.

Recordkeeping Plans.

Substantive Equality.

= QOccupational Safety, Health and Injury Management.



