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Contacts

Office location:

140 William Street
PERTH WA 6000

Postal address:

PO Box 8349
Perth Business Centre WA 6849

Telephone:
Facsimile:
Toll free:

(08) 6551 4888
(08) 9325 1041
1800 634 541

Internet:
Email:

www.rpat.wa.gov.au
registrar@rpat.wa.gov.au

Availability in other formats
This publication can be made available in alternative formats. The report is available in PDF
format at www.rpat.wa.gov.au.
People who have a hearing or speech impairment may call the National Relay Service on
133 677 and quote telephone number (08) 6551 4888.
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Statement of Compliance

Hon. Paul Papalia CSC, MLA
Minister for Racing and Gaming

In accordance with section 63 of the Financial Management Act 2006, I submit, for your
information and presentation to Parliament, the Annual Report of the Racing Penalties
Appeal Tribunal of Western Australia for the financial year ended 30 June 2019.
The Annual Report has been prepared in accordance with the provisions of the Financial
Management Act 2006.

Karen Farley SC
Chairperson
9 September 2019
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Overview of Tribunal
Executive Summary
It is with pleasure that I present the Annual Report of the Racing Penalties Appeal Tribunal
for the year ended 30 June 2019.
The report details the significant issues that the Tribunal faced throughout the reporting period
and is designed to satisfy the Tribunal’s statutory reporting requirements.

During the year, three appeals were carried over from the previous reporting period, and
seven new appeals were lodged with the Tribunal. Of these, nine were determined and only
one has been carried over into the next financial year.
All appeal determinations can be viewed at www.rpat.wa.gov.au
I acknowledge and thank the members of the Tribunal for their contributions during the year.
I thank the Supreme Court of Western Australia for permitting the Tribunal to use its facilities.
On behalf of all Tribunal members I acknowledge the work and commitment of our Registrar,
Ms Seema Saxena, without whom we would not be able to function. It would not be possible
for the Tribunal to conduct its activities in an effective, efficient manner without this invaluable
support.

Karen Farley SC
Chairperson
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Operational Structure
Enabling Legislation
The Racing Penalties Appeal Tribunal is established under the Racing Penalties
(Appeals) Act 1990. The Tribunal was established to confer jurisdiction in respect to
appeals against penalties imposed in disciplinary proceedings arising from, or in relation
to, the conduct of thoroughbred racing, harness racing and greyhound racing, and for
related purposes.

Purpose of the Tribunal
The aim of the Racing Penalties (Appeals) Act 1990 is to create and maintain industry
confidence in the enforcement of the various racing rules by providing an impartial
judicial forum for the hearing of appeals.
Executive support for the Tribunal is provided by the Department of Local Government,
Sport and Cultural Industries. The Department recoups the cost of providing these
services from the Tribunal. The Tribunal is funded from the profits of Racing and
Wagering Western Australia (RWWA).

Responsible Minister
As at 30 June 2019, the Minister responsible for the Racing and Gaming Portfolio was
the Honourable Paul Papalia CSC, MLA, Minister for Racing and Gaming.

Appeals Which may be Heard by the Tribunal
A person who is aggrieved by a determination of RWWA, a steward or a committee of a
racing club may appeal to the Tribunal within 14 days of the determination date. The
Tribunal can hear the following matters:
▪

the imposition of any suspension or disqualification, whether of a runner or of a person;

▪

the imposition of a fine; or

▪

the giving of a notice of the kind commonly referred to as a “warning-off”.

Additionally, the Tribunal may grant leave to appeal in relation to a limited range of other
matters.
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Appeals which are outside the Jurisdiction of the Tribunal
The jurisdiction of the Tribunal does not extend to a determination of a steward, a racing
club, or a committee in matters regarding:
▪

any protest or objection against a placed runner arising out of any incident occurring
during the running of a race;

▪

the eligibility of a runner to take part in, or the conditions under which a runner takes part
in, any race; or

▪

any question or dispute as to a bet.

These matters are dealt with by RWWA.

Determination of Appeals
The Tribunal is required to hear and determine an appeal based on the evidence of the
original hearing but may allow new evidence to be given or experts to be called to assist
in its deliberations.
When determining an appeal, the Tribunal may make the following orders:
▪

refund or repayment of any stakes paid in respect of a race to which the appeal relates;

▪

refer the matter to RWWA, the stewards or the committee of the appropriate racing club
for rehearing;

▪

confirm, vary, or set aside the determination or finding appealed against or any order or
penalty imposed to which it relates;

▪

recommend or require that RWWA, the stewards or the committee of the appropriate
racing club, take further action in relation to any person; and

▪

such other orders as the member presiding may think proper.

Decisions of the Tribunal are final and binding.

Administered Legislation
The Tribunal is responsible for administering the Racing Penalties (Appeals) Act 1990.

6

Other Key Legislation Impacting on the Tribunal’s Activities
The Tribunal complied with the following relevant written laws in the performance of its
functions:
▪

Auditor General Act 2006;

▪

Corruption and Crime Commission Act 2003;

▪

Disability Services Act 1993;

▪

Electoral Act 1907;

▪

Equal Opportunity Act 1984;

▪

Electronic Transactions Act 2003;

▪

Financial Management Act 2006;

▪

Freedom of Information Act 1992;

▪

Industrial Relations Act 1979;

▪

Public Interest Disclosure Act 2003;

▪

Public Sector Management Act 1994;

▪

Salaries and Allowances Act 1975;

▪

State Records Act 2000; and

▪

State Supply Commission Act 1991.
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Administrative Structure
Sections 5 and 6 of the Racing Penalties (Appeals) Act 1990 provide that the Tribunal
shall consist of a Chairperson and a panel of members, each appointed by the Minister.
The Schedule to the Act specifies terms of appointment shall not exceed three years ,
with eligibility for reappointment. The Tribunal, constituted by the Chairperson (or the
Acting Chairperson or member presiding), and two members sitting together hear
appeals. An appeal may be heard by the Chairperson, Acting Chairperson or member
presiding sitting alone where the Regulations so provide.
As of 30 June 2019, the Racing Penalties Appeal Tribunal consisted of seven members,
namely:
Ms Karen Farley SC - Chairperson
Ms Karen Farley was appointed Chairperson in March 2018.
Ms Farley holds a Bachelor of Jurisprudence and a Bachelor of Laws from the University of
WA. She is a Senior Appeals Consultant at Legal Aid WA.
Ms Farley has taught at UWA, Notre Dame and Murdoch University law schools. She has
held positions on many government and non-government Boards and Committees. She has
served on the Council of Management of St Hildas ASG for 15 years and was Chair of
Council for seven years. Currently she is an elected member of the Shire of Peppermint
Grove. From 2000 to 2006 she was Supervising Solicitor of the Unrepresented Criminal
Appellants Scheme (UCAS), an innovative forensic legal skills programme initially operated
from UWA Law School which gave law students the opportunity to assist otherwise
unrepresented litigants prepare and present their case in the Court of Criminal Appeal.
In 2011, Women Lawyers of WA named her as Senior Lawyer of the year. In December
2013, she was appointed Senior Counsel for and in the State of Western Australia.
Mr Patrick Hogan
Mr Patrick Hogan is a barrister admitted to the Supreme Court of Western Australia and
the High Court of Australia in June 1982. Mr Hogan worked as a barrister and solicitor
with the Legal Aid Commission of Western Australia, practising in civil and crimi nal law,
then in private practice as a barrister with Howard Chambers. Mr Hogan was appointed
as a part-time Magistrate of the Children’s Court of Western Australia in September 1999
and President of the Gender Reassignment Board of Western Australia in 2 007.
Mr Robert Nash
Mr Robert Nash is a barrister admitted as a Practitioner of the Supreme Court of WA and the
High Court of Australia, and also is a General Public Notary.
Mr Nash has during the course of his career served in a non-executive capacity on several
councils, committees, and charitable and non-charitable boards, including Chairman and
Director of Bauxite Resources Ltd, Director of North West Property Holdings Pty Ltd, Director
of The Mandalay Projects Limited, Chairman of the WA Soccer Disciplinary Tribunal, Council
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Member of the Law Society of WA, Convenor Education Committee of Law Society, Counsel
Assisting the Royal Commission into the City of Wanneroo, Member of the Professional
Conduct Committee and Ethics Committee of the Law Society, Head of the WA Legal Panel
of the Royal Australian Navy, resident tutor in law at St George’s College, Council Member of
WA Bar Association Council, and Director WA Bar Chambers Ltd.
Mr Andrew Monisse
Mr Andrew Monisse has served as member of the Racing Penalties Appeal Tribunal of
Western Australia since February 1997. He was admitted as a barrister and solicitor of the
Supreme Court of Western Australia in December 1990 after completing articles at Mallesons
Stephen Jaques. Mr Monisse’s employment experience has included working as a solicitor
assisting counsel assisting at the WA Inc Royal Commission in 1991 and as a prosecutor for
the Commonwealth Director of Public Prosecutions in the Perth office from 1992 to 1998. In
April 1997 he commenced serving in the ADF as a member of the Perth Legal Panel of the
RAAF Specialist Reserve, and since September 2006 has held the rank of Squadron
Leader. In July 2000 Mr Monisse commenced his practice as a barrister, where he has since
October 2000 been a member of the WA Bar Association. Mr Monisse practises
predominantly in Criminal Law at Quarry Chambers.
Ms Brenda Robbins
Ms Brenda Robbins practices as a Barrister and mediator at Sir Clifford Grant Chambers in a
variety of areas of law. Prior to her legal career she held a number of senior executive
positions, including as CEO in Western Australian Government agencies. She has served on
numerous boards including the Senate of the University of Western Australia, the Legal Aid
Commission, Keystart Loans Ltd and the Australian Institute of Management (including a
term as President). She is currently the Chair of the Metropolitan Cemeteries Board and a
member of its Audit and Risk Committee and a Trustee of the Scholarships Trust of Graduate
Women WA Inc. She holds a Juris Doctor (High Dist.), BA (Econs), Graduate Certificate in
Australian Migration Law and Practice and is a Graduate of Australian Institute of Company
Directors (GAICD). Brenda is a Fellow of the Australian Institute of Management and a
Fellow of the AICD.
Ms Emma Power
Ms Power graduated with a Law degree from Murdoch University in 2004 and has been
working predominately in property, development, corporate and commercial law since that
time. Prior to studying law, she was a secondary school teacher teaching visual arts. In 2017,
Ms Power became the principal of the private law practice Power Commercial Law. She is
also a member of the Local Government Standards Panel and Liquor Commission.
Ms Johanna Overmars
Ms Johanna Overmars, Barrister and Solicitor graduated from the University of Notre Dame
in 2003 with degrees in Law and Arts. Ms Overmars was admitted in 2005 after completing
her articles as an Associate at the Family Court of WA and at Legal Aid WA. She has
practiced in the areas of family and criminal law and set up her own firm Hills Hope Legal Pty
Ltd in May 2013. Ms Overmars is a horse owner, who has studied horsemanship for many
years. She previously undertook volunteer work with a horse rescue organisation.
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Performance Management Framework
Agency Level Government Desired Outcome
Broad Government goals are supported by the Tribunal via specific outcomes. The
Tribunal delivers services to achieve these outcomes. The following table illustrates the
relationship between the Tribunal’s services and desired outcomes, and the Government
goal the Tribunal contributes to.
Government Goal

Sustainable Finances:
Responsible financial
management and better
service delivery

Desired Outcome of the
Tribunal

Services Delivered by the
Tribunal

To provide an appeal
tribunal in relation to
determinations made by
racing industry stewards
and controlling authorities.

Processing appeals and
applications in
accordance with
statutory obligations.

Changes to Outcome Based Management Framework
The Tribunal’s Outcome Based Management Framework did not change during 2018-19.

Shared Responsibilities with Other Agencies
The Tribunal did not share any responsibilities with other agencies in 2018-19.
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Report on Operations
Actual Results versus Budget Targets

Target

Actual

Variation

($)

($)

($)

256,205

213,394

(42,811)

0

202,854

202,854

471,324

267,556

(203,768)

0

(227,080)

227,080

0

0

0

Financial Targets
Total cost of services (expense limit)
(sourced from Statement of Comprehensive Income)

Net cost of services
(sourced from Statement of Comprehensive Income)

Total equity
(sourced from Statement of Financial Position)

Net increase (decrease) in cash held
(sourced from Statement of Cash Flows)

Approved salary expense level*

* Executive support for the Tribunal is provided by the Department of Local Government, Sport and Cultural Industries.

The table below provides a summary of key performance indicators for 2018-2019.
A detailed explanation is provided later in the report.
Summary of Key Performance Indicators
Total number of stay applications received
Number of stay applications determined as per
KPI
Average cost of processing an appeal
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Target

Actual

Variation

7

2

5

7

2

5

$18,300

$23,710

$5,410

Performance Summary for 2018-19
During the year, three appeals were carried over from 2017-18 and 7 new appeals were lodged
with the Tribunal. As at 30 June 2019, the Tribunal had determined 9 appeals, including three
from the previous year, with only one appeal being carried over to 2019-20. These appeals,
together with appeals from the previous year, are summarised by racing code:
Racing Code

Appeals carried
over from 2017-18

Appeals
Lodged

Appeals
Determined

Appeals carried
over to 2018-19

Thoroughbred

0

3

2

1

Harness

3

2

5

0

Greyhound

0

2

2

0

TOTAL

3

7

9

1

The results of the determinations in respect of the racing codes for the year 20 18-19 are
summarised below.

Results

Thoroughbred

Harness

Greyhound

Allowed in Full

0

0

0

Allowed in Part (Penalty

0

2

0

1

0

0

Dismissed

1

2

1

Withdrawn/not progressed

0

1

1

Leave to Appeal Refused

0

0

0

Total

2

5

2

Reduced)

Referred Back to Stewards
(RWWA)

Appeals Carried Over to 2019-20

Thoroughbred

Harness

Greyhound

Reserved Decision

1

0

0

Reserved Decision on penalty only

0

0

0

Reasons to be published

0

0

0

Yet to be heard

0

0

0

Total

1

0

0
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Stays of Proceedings
In 2018-19, there were two applications for stays of proceedings. The Chairperson made
the determinations as follows:
Stays of Proceedings 2018-19
Results

Thoroughbred

Harness

Greyhound

Stays Granted

1

1

0

Stays Refused

0

0

0

Withdrawn

0

0

0

Total

1

1

0
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The following table provides a summary of the number, nature and outcome of matters before the Tribunal during 2018-19. Full
determinations are available on the Tribunal’s website at www.rpat.wa.gov.au
Applications Lodged, Heard and Determined in 2018-19
Case
No.

Name

Nature of Appeal

Appeal against penalties totalling $1800
in fines, with $800 suspended for 12
months, for breach of rules GAR 86(o)
25 November 2018
and GAR 86(f)(i) of the RWWA Rules of
Greyhound Racing

819

Amanda MacLean

820

Graham Jordan

Appeal against disqualification of two
years for breach of Rule AR175(a) of
the Rules of Thoroughbred Racing

821

822

824

825

Hearing Date

Determination
Date

Outcome

14 November 2018

Appeal dismissed

29 November 2018

29 November 2018

Appeal dismissed

Gary Elson

Appeal against disqualification of 12
months for breaches of Rule 190 of
Harness Racing

6 December 2018

29 January 2019

Appeal dismissed

Brian Jacobson

Leave to Appeal against the decision of
RWWA Integrity Assurance Committee
to not approve the Greyhound Trainers
licence application

Not Applicable

Not Applicable

Leave to Appeal not
progressed

Asha Vanmaris

Appeal against disqualification of
four months pursuant to Rule 267(1)
of the RWWA Rules of Harness
Racing

Not Applicable

21 March 2019

By consent, leave to
discontinue appeal
granted

Christopher James
Parnham

Appeal against a 23-day suspension,
for breach of Rule 137A of the
Australian Rules of Thoroughbred
Racing.

9 May 2019

26 June 2019

Penalty referred
back to Stewards
for redetermination
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Examples of Appeals before the Tribunal
The Tribunal heard a number of appeals throughout the course of the reporting period. Below
are some examples of the types of matters which come before the Tribunal.

KIM NEVILLE PRENTICE
Mr Prentice, a licensed harness trainer and driver for about 30 years, appealed against the
severity of the penalty imposed by the RWWA Stewards on 10 May 2018 for not presenting as
the trainer of the horse EXTRADITE NZ (“the Horse”), free of a prohibited substance in that the
Horse had a concentration of cobalt in excess of 100 micrograms per litre in its urine. The
Stewards imposed a disqualification of his harness training and driving licences until
7 January 2019 for breach of Rule 190 of the RWWA Rules of Harness Racing.

In an endeavour to explain what could have caused the cobalt level to be so high (150
micrograms per litre), Dr Alan McGregor, a veterinarian and Mr Prentice’s witness, gave
extensive evidence about potential explanations for the Horse’s elevated cobalt level.
However, the reason the Horse had an elevated cobalt level was never satisfactorily
established albeit there was much conjecture and hypothesis as to the potential causes for the
elevated levels. Although Mr Prentice pleaded not guilty, in doing so he admitted that the Horse
was presented not free of a prohibited substance. A presentation offence is committed
regardless of how a prohibited substance comes to be present in a horse.

The Tribunal observed that the Stewards in this case did not make a finding that Mr Prentice
had not been honest or forthcoming in his evidence. Rather, the Stewards had praised
Mr Prentice for his cooperation and professional dealing in respect of every aspect of the
inquiry and of the investigation. Mr Prentice’s long standing record in the industry and his good
character, combined with his fulsome and respectful cooperation with the inquiry, entitled him
to the presumption that he was a witness of truth. There was no aspect about the manner in
which he conducted himself through the inquiry, or during the prior investigation, that could
justify an inference that he was not endeavouring to faithfully assist the Stewards in trying to
find an explanation for the elevated cobalt level.

The Tribunal came to the conclusion that the approach of the Stewards in that even if
explanations sought to be put forward to explain an elevated level, unless they were satisfied
15

to the Briginshaw standard, then their conclusion was that no satisfactory explanation had been
offered and accordingly the degree of mitigation that would otherwise have been given for a
satisfactory explanation is not afforded to the trainer was not a correct application of the
Briginshaw test. In Tribunal’s view, this approach raised a concern that the Stewards were
placing an unjustified and heavy onus on trainers to come up with explanations about matters
which they may just simply and in all good faith be unable to provide.
The Tribunal was satisfied that there has been a discernible and material error on the Stewards’
part in their determination of the penalty, by not according the appropriate weight to the inability
of Mr Prentice’s failure to offer them an explanation for the cobalt level present in the Horse,
despite having found him to be a cooperative witness throughout the process and despite his
long standing good record in the industry and his unquestioned good character.

The Tribunal therefore allowed the appeal against the penalty by reducing the overall period of
disqualification from 12 months to 9 months back dated to the commencement of Mr Prentice’s
suspension from training.
_________________________________________________________________________
GARY ELSON
Mr Gary Elson, a licensed harness trainer and driver of long standing, by his Notice of Appeal
dated 1 November 2018, contended that the total effective penalty of 12 months disqualification
for two breaches of Rule 190 of Harness Rules of Racing was manifestly excessive in all the
circumstances of the case. His grounds of appeal agitated two issues:
a. that the penalty imposed by the Stewards was manifestly excessive in all the
circumstances; and
b. the Stewards erred in finding that the cobalt involved in the two elevated readings had the
potential to affect the horses’ race performances or the horses’ welfare.
On 3 November 2017, Mr Elson presented ARTURUS NZ to race at Gloucester Park. A prerace urine sample was taken which subsequently produced a reading of 320 ug/l of cobalt. The
contention being advanced by Mr Elson, which was considered by the Stewards at the hearing
concerned the difference between cobalt found in its inorganic state, such as when it forms
part of a Cobalt Sulphate [also spelled Cobalt Sulfate] or Cobalt Chloride molecule, and cobalt
in the organic state as part of the cyanocobalamin molecule, better known as Vitamin B12,
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which is a complex molecule comprising 181 atoms of which the cobalt atom is one. The testing
of the urine samples by the Chem Centre and by RASL measured the total cobalt level and did
not differentiate between cobalt which was in the organic form and that which was in the
inorganic form.
The argument relied upon was that when cobalt is in the organic form of Vitamin B12, the cobalt
atom in the tightly bound B12 molecule cannot have any effect on a horse’s system, because
it is not possible for there to be any biochemical activity from the free cobalt ion which occurs
when the cobalt is found in the inorganic form.
It was apparent from the evidence before the Stewards that the feeding regime adopted by
Mr Elson in respect of ARTURUS NZ and SCOOBYS DELIGHT involved a lot of products that
contained Vitamin B12. One of the products used was VAM which did contain cobalt both in
the organic form as Vitamin B12 and in the inorganic form, in the form of Cobalt Sulphate.
However, Mr Elson put to the Stewards that Vitamin B12 was not cobalt. At the Stewards
hearing, Dr Judith Medd, RWWA veterinarian submitted that Vitamin B12 contains
approximately 4% cobalt in the trivalent state, whereas inorganic cobalt is found in the divalent
state. He noted that Mr Elson’s horse feeding and supplements regime included giving the
horses substances containing cobalt that were in both states (namely, the organic trivalent
state and the inorganic divalent state). The Stewards relied on the evidence of Mr Medd and
came to the conclusion that: cobalt was a substance capable of causing either directly or
indirectly an action or effect, or both an action and effect, within one or more of the listed
mammalian body systems (Rule 188A(1)(a)). That the rules enshrine a prescribed level at
which the presence of cobalt is excepted from being a prohibited substance cannot be ignored
or set aside.

In their reasons, the Stewards noted it was not necessary for there to be demonstrated that
there was a performance benefit in order for a substance to be a prohibited substance. The
Stewards also acknowledged that there was ongoing debate amongst experts as to what
effects cobalt has on a horse’s body systems. Furthermore, it was observed that there are
differences of opinion among experts as to whether cobalt enhances a horse’s performance
and that the only studies where it has been shown to do so in mammalian systems is in other
mammals, not horses. It was also noted that Rule 188A(1)(a) which defined prohibited
substance referred to mammalian body systems and was not restricted to equine body
systems. One explanation for why more studies had not been carried out on horses, as
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opposed to some other mammals, may have been based on the ethics of carrying out such
tests on horses by exposing them to high doses of cobalt.

The Tribunal observed that in recent times there has been increasing disquiet, at least in some
quarters within the industry, that trainers were returning positives to cobalt tests of pre-race
urine samples and facing significant periods of disqualification, even though there was a
significant body of scientific opinion that there was no sound scientific basis to show that cobalt
found at the levels (such as those measured in this case) had the capacity to enhance a horse’s
performance or give rise to a welfare risk. Dr McGregor, a veterinarian of 46 years, in his
evidence before the Tribunal, described the “whole cobalt issue” as ‘silly’ and one that ‘has put
a lot of people in a dreadful situation’.

The Tribunal accepted that it remained the case, despite the scientific controversy, that there
is a view shared by many in the racing and harness industries and among its participants
(rightly or wrongly) that high cobalt levels can enhance performance. It observed that in
considering this issue, the nature of the offence under Rule 190 was one of strict liability and
that it was not necessary to prove an administration nor an intention on the part of the trainer
to enhance a horse’s performance. It was also not necessary to show that a performance
advantage was actually obtained. The purpose and object of the rule is to ensure as far as
possible that the integrity of racing is protected, horses race without being administered
prohibited drugs, racing is conducted safely, and racing is conducted fairly from the perspective
of the betting public. The fact that there is no evidence that the cobalt detected in each horse’s
system could be shown to be performance enhancing or present a welfare risk, does not mean
the offences could be regarded as trifling or technical. The presentations of the horses with the
readings they had were serious contraventions of the Rules. It is the perception and the
preservation of the public interest in the integrity of racing that remains the critical
consideration.

The Tribunal further observed that the public interest in the preservation of the perception of
racing as a drug free sport, makes the drawing of distinctions as to the source of prohibited
substances found in a horses’ system problematic. By allowing such distinctions to be drawn
(despite the fact that there is no basis to do so under the Rules), especially whilst there remains
no accredited and verifiable testing process that allows accurate measurements to be taken, it
is likely to give rise to increased uncertainty in enforcement of the Rules and may act as an
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incentive to trainers facing cobalt related charges to seek to attribute positive test results to the
over use of supplements containing Vitamin B12. The industry had been given ample notice
that supplements containing Vitamin B12 contain cobalt which can add to a horse’s cobalt
reading when subjected to pre-race testing and may lead to a horse’s tested level of cobalt
exceeding the threshold. Until such time as the bodies regulating the industry determine that
the Rules should be amended so as to exclude cobalt of an organic origin, which may depend
on whether an accredited, accurate and verifiable system of measurement can be achieved,
then nothing should turn on seeking to make the distinction between the different sources of
cobalt.
After close consideration of the matters the Tribunal was not persuaded that the Stewards had
erred in their approach and was not satisfied that the period of disqualification imposed in this
case was in all the circumstances of the case manifestly excessive.
The Appeal was dismissed.

__________________________________________________________________________
CHRISTOPHER JAMES PARNHAM
An appeal was lodged against conviction and penalty by Mr Parnham, the rider of HE’s A
PARKER which raced in race 7 at Bunbury race meeting on Sunday, 24 March 2019. At about
the 400m point of that race, thoroughbred BURGER TIME ridden by Jockey Clinton JohnstonPorter, fell, as a result of Mr Parnham shifting his mount outwards and dislodging Mr JohnstonPorter in the process. Mr Johnston-Porter suffered severe back injuries as a consequence of
the fall, together with a concussion. No significant injuries were suffered by BURGER TIME in
the fall.
At the conclusion of the inquiry, the Stewards having considered all the evidence put forward
by all riders and after viewing a number of angles of the patrol film formed the view that
Mr Parnham had breached Rule 137A of the Australian Rules of Thoroughbred Racing by
engaging in careless riding and suspended him for 23 days.
At the hearing of this matter, Mr Davies QC for the Stewards argued that the Stewards were
entitled on the evidence before them, and particularly upon the video footage of the race, to
form the conclusion that Mr Parnham was guilty of careless riding leading to the fall of
Mr Porter-Johnston. Mr Percy QC for Mr Parnham maintained however that Stewards could

19

not conclude from the evidence of the jockeys involved and from a viewing of the race footage
that Mr Parnham’s riding was careless.
In considering the matter, the Chairperson formed the view that from the evidence concerned
it was not particularly clear from the Stewards’ decision what particular part of Mr Parnham’s
riding was careless. At paragraphs 51 and 52, The Tribunal stated “To put it another way, at
what point in the race did Mr Parnham’s riding tactics deteriorate to the point of becoming
unacceptable conduct that was worthy of penalty? This question was particularly pertinent
when considering penalty and giving appropriate notice to the other jockeys of the particulars
of the careless riding. The reason for this is threefold. Firstly, it gives Mr Parnham certainty as
to what tactics and style of riding he may employ in the future to prevent further inquiries and
possible charges. Secondly, this message will also clearly go out to other riders of
thoroughbred racehorses and will hopefully result in a higher quality of riding. Thirdly, it goes
without saying that clear expectations of riders as to their standard of riding and acceptable
manoeuvres and tactics will improve safety in the industry for riders or horses alike, which must
be a positive outcome.”
The Tribunal disagreed with the view of the Stewards that the “level of interference” was at the
higher end of the scale. Whilst it was open to the Stewards to find that Mr Parnham’s riding
was careless in that his horse made contact with or dictated the line of DARK MUSKET, any
such interference was minimal at worst. It was the consequences of that interference that were
severe- that of BURGER TIME falling. Mr Parnham could have had no intention of, or control
of, that being the outcome, and to punish him for that fall without more would be unfair.
The Tribunal observed that penalties for careless riding must reflect the behaviour exhibited
and in Mr Parnham’s case, the riding that he engaged in could only be said to be at the lower
end of the scale of seriousness, if not at the lowest. Careless riding of course involves no
degree of recklessness or wilfulness. Although in this instance a horse fell, and a jockey was
injured, that appeared to be the sole aggravating factor. On the other hand, Mr Parnham was
a leading rider with an overall fair record as to careless riding.
The finding of careless riding was confirmed. However, the penalty of 23 days suspension was
set aside, and the matter of penalty was referred to RWWA Stewards for reconsideration.
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Significant Issues and Trends Impacting the Tribunal
Changes to Acts
There were no amendments to the Racing Penalties (Appeals) Act 1990 for the year
under review.

Likely Developments and Forecast Results of Operations
It is expected that the workload of the Racing Penalties Appeal Tribunal for 2018-19 will
remain steady. However, the Tribunal is not currently adequately resourced to efficiently
carry out its functions. Steps will be undertaken to remedy the concern.

Disclosures and Legal Compliance
The following pages contain the Financial Statements of the Tribunal.
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Other Legal and Government Policy Requirements
Remuneration of Members
The members of the Racing Penalties Appeal Tribunal are entitled to payment of:
$756 per day (for over 4 hours)
$494 per half day (under 4 hours)
Plus
$105 per hour for preparation time (i.e 1 hour per day of hearing)
$105 per hour for decision writing time (i.e 2 hours for up to 1 day of hearing)
The Chairperson of the Tribunal is entitled to a remuneration of $ 126 per hour.
During the reporting period, the following remuneration figures applied to Tribunal members.

Position

Name

Chairperson

Karen Farley SC

Member

Patrick Hogan

Member

Andrew Monisse

Member

Robert Nash

Member

Johanna Overmars

Member

Brenda Robbins

Member

Emma Power

Type of
remuneration
Attendance /
Decision
Writing
Attendance /
Decision
Writing
Attendance /
Decision
Writing
Attendance /
Decision
Writing
Attendance /
Decision
Writing
Attendance /
Decision
Writing
Attendance /
Decision
Writing

38

Period of
membership

Gross/actual
remuneration
2018/19
financial year

12 months

$ 5,647.08

12 months

$ 4,298.00

12 months

$ 2,890.00

12 months

$ 7,870.00

12 months

$ 1,245.52

12 months

$ 1,692.00

12 months

$ 1,093.00

Total

$ 24,735.60

Annual Estimates 2019-20
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Advertising and Sponsorship
Section 175ZE of the Electoral Act 1907 requires public agencies to report details of
expenditure to organisations providing services in relation to advertising, market research,
polling, direct mail and media advertising. The Tribunal did not incur expenditure of this
nature in 2018-2019.

Other Government Policy Requirements
The Tribunal meets its requirements through arrangements with the Department of Local
Government, Sport and Cultural Industries. The Department’s annual report contains
information on how the following requirements are met:
▪

Disability Access and Inclusion Plan Outcomes.

▪

Compliance with Public Sector Standards and Ethical Codes.

▪

Recordkeeping Plans.

▪

Substantive Equality.

▪

Occupational Safety, Health and Injury Management.

▪

Government Building Training Policy.

Governance Disclosures
Unauthorised Use of Credit Cards
There have been no identified instances of unauthorised use of corporate credit cards.
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